the United States. 3 The irony is almost too much to bear. At the outset of the litigation nearly twenty years ago, the plaintiffs' lawyers sued in the United States. They brought a class action in the Southern District of New York on behalf of 30,000 inhabitants of the Oriente region of Ecuador. 4 The plaintiffs' lawyers elected to pursue litigation in the United States rather than in Ecuador apparently because they preferred the advantages of the United States judicial system and because they lacked confidence that they could get a fair hearing in Ecuador. 5 The plaintiffs contended that the courts of Ecuador "are subject to corrupt influences and are incapable of acting impartially." 6 Investigative journalist Patrick Radden Keefe, in a New Yorker story about attorney Steven Donziger's role in the Ecuador litigation (reprinted in this Issue), described the plaintiffs' lawyers' worries about corruption in the Ecuador courts: "For eight years, Texaco fought to have the lawsuit dismissed, on the ground that it should be tried not in the U.S. but in Ecuador. Donziger and his colleagues feared such a turn: Ecuador's judicial system was notoriously corrupt, and its government relied on oil revenues for a third of its annual budget." While the plaintiffs sought to litigate in the United States, Texaco insisted that the dispute ought to be litigated in Ecuador. Seeking dismissal on grounds of forum non conveniens and international comity, Texaco argued that "Ecuador's sovereign interests make Ecuador the most appropriate forum for plaintiffs to pursue their claims against all interested parties." 8 In its brief supporting its motion to dismiss, Texaco emphasized Ecuador's sovereign interests in the dispute: "Those interests include the right to enact laws and establish policies relating to its oil fields, lands, economy, and environmental priorities. Like all nations, Ecuador sets the scope, pace, and standards of development within its borders, and it chooses its priorities in doing so." 9 According to Texaco, "Ecuador's interests are obvious and substantial because 3. ECUADOR LAWSUIT, supra note 1. Aguinda v. Texaco, Inc., 303 F.3d 470, 473 (2d Cir. 2002) ("In November 1993 , Ecuadorian plaintiffs filed the first of two class action lawsuits against Texaco in the Southern District of New York on behalf of some 30,000 inhabitants of the Oriente region.").
See
5. Id. at 477-78 (noting plaintiffs' arguments "that Ecuadorian courts are unreceptive to tort claims," "that Ecuadorian courts do not recognize class actions," and "that Ecuadorian courts are subject to corrupt influences and are incapable of acting impartially").
6. Id. at 478. [Vol. 1:2 plaintiffs' claims concern that nation's lands, people, environment, laws, national oil company, and its oil field practices today." ' 10 Describing in detail Ecuador's court system and litigation procedures, Texaco argued that "Ecuador's judicial system provides a fair and adequate alternative forum." 11 In response to plaintiffs' questions about the fairness and impartiality of Ecuador's courts, Texaco argued on appeal that "Ecuador can and does dispense independent and impartial justice."
12
There is nothing quite like a multi-billion dollar judgment to alter parties' views on the relative merits of judicial systems. On the plaintiffs' side, the lawyers' earlier effort to avoid Ecuador's courts gave way to efforts to enforce the Ecuador judgment. On the defense side, Texaco's effort to avoid United States courts, and its insistence that the dispute must be litigated in 54-56, Aguinda v. Texaco, Inc, 303 F.3d 470 (2d Cir. 2002) ).
13. In 2001, Chevron and Texaco merged, becoming the ChevronTexaco Corporation, which several years later changed its name to Chevron Corporation. In the litigation between Chevron and plaintiffs' attorney Steven Donziger over the handling of the Ecuador lawsuit, the court noted that " [u] nder the terms of the Merger Agreement, Chevron became the owner of all of Texaco's common stock but did not acquire any of Texaco's assets or liabilities." Chevron Corp. v. Donziger, 886 F. Supp. 2d 235, 243 (S.D.N.Y. 2012 ) (citing Section 1.2 of the Merger Agreement). The original litigation was filed in United States courts against Texaco, but the lawsuit in Ecuador was filed against Chevron, and it is Chevron that was hit with the multi-billion dollar judgment. For purposes of understanding the challenges of the doctrine of forum non conveniens challenges that can arise in other cases uncomplicated by mergers or other entity variations it makes sense to think of the forum arguments in this litigation as an extended set of arguments by the defending parties.
14. Press Release, Illegitimate Judgment Against Chevron in Ecuador Lawsuit (Feb. 14, 2011) , http://www.chevron.com/chevron/pressreleases/article/0214201 l-illegitimatejudgmentagain stchevroninecuadorlawsuit.news (visited Dec. 17, 2012 REv. 527, 529 (2012) ("For a number of reasons, foreign plaintiffs want their cases heard in U.S. courts and, perhaps counter-intuitively, U.S. defendants prefer to resolve matters elsewhere. In fact, the draw to litigate in the United States is so powerful, and the consequences so high, that the issue of location frequently overshadows the merits.").
21. See Keefe, supra note 7. 22. See Easton, supra note 20, at 9-10. Defendants move for dismissal under the doctrine of forum non conveniens not only because they prefer a foreign forum, but also because they often expect that the case will never be refiled and thus that the dismissal will prove outcome-determinative. Nicholas Fromherz makes the point that a forum non conveniens dismissal likely rings the death knell for a lawsuit. See Fromherz, supra note 20, at 543-46; see generally David W. Robertson, Forum Non Conveniens in America and England: "A Rather Fantastic Fiction," 103 L.Q. REV. 398 (1987) . Thus, the doctrine may be seen not simply as a forum-selection doctrine, but as a tool for escaping liability. See Fromherz, supra note 20, at 541 ("'Critics of the forum non conveniens doctrine charge that it is used by U.S. corporations as a tool to escape liability when they are sued in U.S. courts for injuries caused [abroad] .' After looking past all of the legal jargon, it is hard to disagree.") (quoting RONALD A. BRAND & SCOTT R. JABLONSKI, FORUM NON CONVENIENS:
HISTORY, GLOBAL PRACTICE, AND FUTURE UNDER THE HAGUE CONVENTION ON CHOICE OF COURT AGREEMENTS 129 (2007) ). In this regard, one of the unusual features of the ChevronEcuador story is that the plaintiffs successfully pursued their claims in the foreign tribunal after the United States dismissal on grounds of forum non conveniens.
[Vol. 1:2 no reason to think that either the plaintiffs or the defendants were misguided in their strategic assessment of the potential forums at the outset. But later, when the Ecuadorian courts had entered and affirmed a plaintiff judgment amid questions about the integrity of the process, the strategic circumstances obviously had changed.
The massive judgment turned this into a story of "Be careful what you wish for." The defendants successfully demanded that the dispute be litigated in Ecuador rather than the United States, but they did not like the way it turned out. As Michael Goldhaber aptly put it, the defendants experienced "forum shopper's remorse. ' 23 The Chevron flip-flop on forum preference highlights the difficulty of the prediction at the core of forum non conveniens analysis. It is not only that the parties must predict where they would be better off. It is also that the judge must predict how the matter would be handled if it were refiled in the foreign jurisdiction. When a court grants a motion to dismiss on grounds of forum non conveniens, it must find that there is an adequate alternative forum. The Supreme Court laid out this principle in Gulf Oil Corp. v. Gilbert: "In all cases in which the doctrine of forum non conveniens comes into play, it presupposes at least two forums in which the defendant is amenable to process." 24 The Court spelled out the requirement more clearly in footnote 22 of Piper Aircraft Co. v. Reyno: At the outset of anyJbrum non conveniens inquiry, the court must determine whether there exists an alternative forum. Ordinarily, this requirement will be satisfied when the defendant is 'amenable to process' in the other jurisdiction. In rare circumstances, however, where the remedy offered by the other forum is clearly unsatisfactory, the other forum may not be an adequate alternative, and the initial requirement may not be satisfied. Thus, for example, dismissal would not be appropriate where the alternative forum does not permit litigation of the subject matter of the dispute. 1978) , with the following parenthetical: "court refuses to dismiss, where alternative forum is Ecuador, it is unclear whether Ecuadorean tribunal will hear the case, and there is no generally codified Ecuadorean legal remedy for the unjust enrichment and tort claims asserted." Piper Aircrqft, 454 U.S. at 255 n.22. examination of the adequate alternative forum requirement, he found a statistically significant correlation between findings of inadequacy and low scores for rule of law and control of corruption. 27 Ecuador scores poorly in World Bank indicators for rule of law and control of corruption, the scores on which Lii's study relied.
2 8 For years, Ecuador's judicial system has been the subject of concerns about corruption. 2 9 In the Chevron litigation, although the U.S. district court granted dismissal on grounds of forum non conveniens and this ruling was ultimately upheld on appeal, 3° the courts took seriously the argument that Ecuadorian courts might lack the integrity to qualify as an adequate alternative forum. The Southern District of New York deferred ruling on the forum non conveniens motion to give the plaintiffs an opportunity to pursue their argument that the courts of Ecuador were insufficiently independent and impartial to provide due process. 31 The district judge ordered supplemental briefing on this question and then made detailed findings, finding the Ecuadorian judicial system an adequate alternative forum, which the Second Circuit found was not an abuse of discretion.
32
After the litigation in Ecuador reached judgment, serious questions emerged about the integrity of the Ecuadorian judicial process in the case. An international arbitration panel ordered the Republic of Ecuador "to take all measures at its disposal to suspend or cause to be suspended the enforcement or recognition within and without Ecuador" of the judgment against Chevron.
33
The Southern District of New York found significant evidence of problems, [Vol. 1:2 finding among other things that "uncontradicted evidence demonstrates that the report and subsequent responses filed in [the independent expert's] name were tainted by fraud.", 34 That court recently stated that "Chevron has established at least probable cause to believe there was fraud or other criminal activity in the procurement of the Judgment and in other respects relating to the Lago Agrio litigation in which that Judgment was rendered., 35 Specifically, the court found at least probable cause to suspect that representatives of the plaintiffs "bribed the Ecuadorian judge to obtain the result they wanted and, as part of the deal, wrote the Judgment to which the judge put his name," that they "coerced the then-presiding Ecuadorian judge to terminate judicial inspections" and to appoint their candidate as evaluator, and that the supposedly independent expert report "was planned and written, at least in major part and quite possibly entirely, by lawyers and consultants retained on behalf of the [plaintiffs] though it was signed by Cabrera and filed as if it were his independent work.", 3 6 These are serious charges, and if correct, constitute reasons not to enforce the judgment. But should they make us rethink the propriety of the forum non conveniens dismissal?
The concerns that emerged about the integrity of the Ecuadorian judicial process in the Chevron litigation naturally lead to second-guessing the forum non conveniens dismissal. If the U.S. court had found Ecuador an inadequate forum to begin with, then the subsequent problems could have been avoided. Years of bitterly fought enforcement proceedings and international discovery disputes, accompanied by massive legal expenses, might have been largely avoided had that early decision gone differently. One is tempted to say, in light of how things played out, that the federal court in New York ought not to have dismissed the case. But just because the litigation played out in a way that raises questions about the integrity of the foreign process, it does not mean that the forum non conveniens motion should have been denied in the first place.
The doctrine of forum non conveniens asks whether, notwithstanding that the plaintiffs' chosen forum possesses the power to adjudicate, a particular 34. Id. at 289; see also id. at 290 ("Certainly the uncontradicted evidence relating to the Cabrera report and its relationship to the Judgment is disturbing."); id. at 292 ("As the foregoing demonstrates, the LAPs' procurement of the termination of judicial inspections, the adoption of the global assessment, and the appointment of Cabrera all unquestionably were tainted. The secret participation of the LAP team in Cabrera's activities and its secret drafting of the bulk of Cabrera's report were tainted as well. 
Id.
Spring 2013] dispute more appropriately belongs in another country's legal system. Despite the sound of its name, 37 the doctrine of forum non conveniens is best understood not primarily as a doctrine of convenience but rather as a doctrine of allocation of adjudicatory authority.
3 8 Early descriptions of the doctrine focused on whether the plaintiff's chosen forum was deliberately inconvenient for the defendant, 39 but the developed doctrine has more to do with allocation of power. 40 The question is whether the chosen forum is inappropriate; inconvenience is one aspect of inappropriateness. Any notion that the doctrine is primarily about convenience is belied by the fact that its users frequently argue in favor of the forum that is less convenient for themselves. 4 [Vol. 1:2 each sought a strategic advantage through forum selection. 44 The job for the court, in deciding the forum non conveniens motion, is to decide whether the plaintiffs chosen forum is inappropriate as a matter of allocating adjudicatory responsibility.
If a dispute, in this sense, belongs in a foreign judicial system, but there are questions about the integrity of that foreign judicial system, is it better to protect against the risk of corrupt adjudication by denying forum non conveniens dismissal on the grounds that the foreign system is not an adequate alternative forum? Or is it better to dismiss the action, provide the foreign judicial system the opportunity to proceed with adjudicating the dispute if the plaintiffs refile there, and reserve for later the question of whether enforcement of a resulting judgment may be resisted on account of corruption?
Putting the question in terms of the Chevron-Ecuador litigation, did the United States court act properly by dismissing the case notwithstanding concerns about the Ecuadorian court system? There were sound reasons for the court to conclude that a dispute over environmental harms in the Oriente region, as a matter of allocation of adjudicatory responsibility, belonged in Ecuador. The dispute centered on allegations of harm to Ecuador's environment and resulting harms to Ecuadorian citizens. It implicated questions not only of protection of the Ecuadorian environment but also of the Republic of Ecuador's control over its natural resources. The Southern District of New York's determination that the forum non conveniens factors pointed to Ecuador seems eminently reasonable. 45 But questions were raised about the integrity of the Ecuadorian judicial system at the time of the forum non conveniens motion. After a court grants a forum non conveniens dismissal, is there something incongruous about later refusing to enforce an Ecuadorian judgment if evidence emerges concerning fraud or corruption? I suggest that the best course, ex ante, is for the United States court to dismiss the case on grounds of forum non conveniens, notwithstanding questions about the foreign court system. If it turns out that the subsequent litigation in the foreign country is tainted by fraud or corruption, then the judgment may be challenged, ex post, in enforcement proceedings. In other words, it makes sense to maintain a low threshold for the adequacy of the alternative forum for purposes of forum non conveniens, 46 even as we permit challenges to the recognition of judgments on grounds of fraud and 44. See Silberman, supra note 41, at 525 ("In reality, plaintiffs engage in forum shopping and defendants engage in reverse forum shopping, each seeking to turn to their own advantage the laws and procedures in the respective forums.").
45. See Aguinda v. Texaco, Inc., 303 F.3d 470 (2d Cir. 2002 solution to the incongruity of refusals to enforce corrupt judgments after the foreign jurisdiction was declared an adequate alternative forum. Focusing on systemic as opposed to case-specific challenges, they point out the inconsistency between the adequacy standard for forum non conveniens and the adequacy standard for enforcement of a judgment. Whytock and Robertson propose that the forum non conveniens adequacy standard should be raised to match the standard for enforcement. If this were achieved, they argue, then defendants who seek dismissal under forum non conveniens could be estopped from arguing systemic inadequacy when a plaintiff later attempts to enforce a judgment. I view the problem differently, at least insofar as the forum non conveniens standard is concerned. There is an important distinction between the ex ante perspective of forum non conveniens and the ex post perspective of judgment enforcement. As Ronald Brand puts it, "What is appropriate in determining the most appropriate forum for the initial trial in the case is one matter. What is appropriate in determining whether, in light of all relevant circumstances, that forum's decision should be given full faith and credit is something very different." 4 9 Although challenges to the recognition of judgments may relate to either systemic inadequacy or case-specific problems of fraud or corruption, they entail a backwards look that differs from the determination of facial adequacy on a forum non conveniens inquiry.
Ex ante determinations of inadequacy are not only difficult as a practical matter, but also problematic as a matter of deference to the varied legal systems of the world. If private and public interest factors favor the foreign forum -that is, if the evidence is in the foreign country and if the foreign country and its citizens have the greatest interest in the dispute -then the dispute is sensibly allocated to that country's courts as a matter of adjudicatory responsibility. When a dispute belongs to another country in this sense, it is troubling for a United States judge to say that the foreign country's dispute resolution system, which resolves the disputes that arise in that country week after week, is not good enough.
To avoid this sort of paternalism, the standard of adequacy for forum non conveniens ought to be low. If the country has a functioning court system that is empowered to hear the dispute, and if the defendants can be sued there, 50 then it should be rare for a court to find the forum inadequate. Not every legal system looks like that of the United States -indeed, for better or for worse, the U.S. legal system is exceptional in more ways than one can count -but difference and even flat-out inferiority should not be a basis for denying foreign legal systems the opportunity to adjudicate disputes of primary interest to their own citizens. The test is not whether we feel comfortable with the forum, or whether its courts resemble our own. 
50.
If there is any question about the timeliness of the suit or about a defendant's amenability to personal jurisdiction, the defendant should be expected to waive these defenses as a condition for a forum non conveniens dismissal. In the Ecuador litigation, the Second Circuit initially vacated the forum non conveniens dismissal and remanded to the Southern District of New York because dismissal was improper "absent a commitment by Texaco to submit to the jurisdiction of the Ecuadorian courts." Jota v. Texaco, Inc., 157 F.3d 153, 159 (2d Cir. 1998). After Texaco consented to personal jurisdiction and waived statute of limitations defenses, the district court granted the renewed motion to dismiss, and the Second Circuit affirmed. Aguinda v. Texaco, Inc., 303 F.3d 470, 475 (2d Cir. 2002) .
51. For an example of a finding of adequacy despite significant deviations from procedural fairness standards that would prevail in the United States, see UNC Lear Services, Inc. v. Kingdom of Saudi Arabia, 581 F.3d 210, 220 (5th Cir. 2009) ("Experts from both parties agreed that the [Saudi Arabian Board of Grievances] does not give full weight to testimony given by women and non-Muslims, and considers testimony of Saudi nationals to be more credible than non-nationals. Despite these concerns, the district court did not find that the Board was an inadequate forum, and proceeded to the next step of the forum non conveniens analysis.").
52 defends his position by quoting the very same passage from Justice Story: "I would interpret the statute as providing jurisdiction only where distinct American interests are at issue. Doing so reflects the fact that Congress adopted the present statute at a time when, as Justice Story put it, 'No nation ha [d] ever yet pretended to be the custos morum of the whole world.' 57 The majority and concurrence take different views on the relevance of a defendant's United States citizenship for purposes of ATS jurisdiction, but they share the view that it is not the role of the courts of the United States to be the justice-dispensers of the world. Moreover, even for cases in which he would find that United States courts have jurisdiction under the ATS, Justice Breyer points out the importance of forum non conveniens as a back-up doctrine to minimize international friction.
58
In our increasingly interdependent world, to what extent should the courts of the United States rule the globe? The doctrine of forum non conveniens provides a means for courts to exercise a modicum of humility, to defer to other legal systems in appropriate cases. On this issue, we must be careful not to take the wrong lesson from the Chevron-Ecuador dispute. From the outset, there were fears that Ecuador's courts were vulnerable to corruption, and it seems that those fears may have been well-founded even if they played out differently than the parties expected. This may well provide a sound basis on which to resist enforcement of the resulting judgment. But at its core, this was an Ecuadorian dispute. The courts of Ecuador were entitled to a shot at resolving it, and United States courts should be loath to label a foreign legal system facially inadequate to handle disputes that most appropriately belong in that country's courts. 57. Id. at 1673 58. Id. at 1674 , 1677 [Vol. 1:2
